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Abstract

This article aims to contribute to the study of the limitations of university student assistance from the
perspective of the Brazilian public budget. To this end, we conducted a bibliographic review of theoretical
contributions from the fields of financial law, constitutional law, education, public finance, social work,
and history. Methodologically, we adopted an interdisciplinary approach to provide a comprehensive
understanding of the roots and implications of the issue. We begin by examining the historical emergence
of student assistance in Brazil, the role of the student movement in shaping and advancing such policies,
and the broader Brazilian socioeconomic context, particularly following the administration of Fernando
Henrique Cardoso. The central problem lies in the insufficient coverage of student assistance for all
students targeted by Decree No. 7,234/2010 (Brasil, 2010), which regulates the PNAES. This analysis
considers the Brazilian economic context and concludes that participatory budgeting, the transformation
of PNAES into federal law encompassing both public and private universities, and the establishment of
councils for the collective development of student assistance policies within universities represent viable
alternatives to improve student assistance in Brazilian higher education.

Keywords: public budgeting; student assistance; PNAES; neoliberalism; austerity.

Resumo

O objetivo deste artigo é contribuir para o estudo das limita¢es da assisténcia estudantil universitaria a
partir do enfoque no orcamento publico brasileiro. Para tanto, se utilizou de pesquisa bibliografica em
contribuic8es tedricas do direito financeiro, direito constitucional, educacdo, finangas publicas, servico
social e historia. Metodologicamente, aplicou-se uma abordagem interdisciplinar para obter uma visdo
completa das raizes e sentidos do problema disposto, partiu-se da histéria das primeiras concep¢des em
assisténcia estudantil apresentados em solo brasileiro, o papel do movimento estudantil universitario na
formulacdo e conquista de avangos em assisténcia estudantil, e a realidade socioecondmica brasileira,
principalmente apos os governos Fernando Henrique Cardoso. O problema se trata da auséncia de
cobertura suficiente em assisténcia estudantil a todos os estudantes que seriam publico alvo do Decreto
n7.234/2010, que regulamentou o PNAES. Nisso, foi buscada a analise do contexto econémico brasileiro,
concluindo-se, entdo, pelo orcamento participativo, transformacdo do PNAES em lei federal com
abrangéncia para universidades publicas e privadas, e pela pratica dos conselhos para construg¢do coletiva
de politicas de assisténcia estudantil no ambiente universitario como alternativas para o aperfeicoamento
da assisténcia estudantil universitaria brasileira.

Palavras-chave: orcamento publico; assisténcia estudantil; PNAES; neoliberalismo; austeridade.

INTRODUCTION

According to the National Forum of Pro-Rectors of Community and Student Affairs
(FONAPRACE), affiliated with the National Association of Directors of Federal Higher Education
Institutions (ANDIFES), student assistance in higher education is defined as:
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“[...] a set of principles and guidelines that guide the implementation of actions to
guarantee access, retention, and completion of undergraduate programs for students
at IFES, from the perspective of social inclusion, expanded education, knowledge
production, and improved academic performance and quality of life”. (Forum Nacional
de Proé-reitores de Assuntos Comunitarios e Estudantis, 2012, p. 63).

Student assistance, therefore, encompasses not only access to but also the retention and
completion of higher education. The main national policies aimed at promoting access include
the Quota Law (Law No. 12,711 of August 29, 2012) (Brasil, 2012), SISU (Unified Selection
System), and REUNI (Program to Support the Restructuring and Expansion Plans of Federal
Universities, established by Decree No. 6,096/2007).

REUNI was designed to expand Brazilian higher education. As a result, the federal university
system grew in terms of enrollment, academic programs, campuses, and institutions, reaching
areas with high population density, low university coverage, remote locations, and even border
regions. Additionally, with the implementation of SISU and the Quota Law:

“Access to higher education began to rely on the Unified Selection System (BRAZIL;
MINISTRY OF EDUCATION, 2012) - SISU - which facilitated the spatial mobility of demand
for higher education, while also implementing the affirmative action policy for admission
to federal higher education (BRAZIL, 2012) at the national level with the Quota Law.
Under this law, half of the places were reserved for students from public schools, with a
sub-reserve for self-identified Black, mixed-race, or Indigenous students, or those with
a per capita income of up to one and a half minimum wages. Beginning in 2016, with
the revision of the law, reserved places for people with disabilities were included. Thus,
the federal higher education system became more accessible to traditionally vulnerable
social groups”. (Silva; Marques, 2022, p. 6).

With regard to national-level retention policies for federal public education, the current
program in place is the National Student Assistance Program (PNAES), which targets federal
higher education institutions (IFES), including the Federal Institutes of Education, Science,
and Technology. This program was established by Decree No. 7,234 of July 19, 2010, and its
objectives, listed in Article 2, are as follows: to democratize the conditions enabling students
to remain in federal public higher education; to mitigate the effects of social and regional
inequalities on student retention and completion; to reduce retention and dropout rates; and
to contribute to social inclusion through education.

In the case of private higher education, the main access and retention policies currently
implemented at the national level are Prouni (University for All Program) and the Higher
Education Student Financing Fund (Fies).

This study focuses primarily on the analysis of PNAES, without excluding references to
Prouni and Fies where relevant. PNAES's main areas of action include: student housing, food,
transportation, healthcare, digital inclusion, culture, sports, daycare, pedagogical support, and
support for students with disabilities, developmental disorders, or giftedness. Its regulations
prioritize services for students from public schools or with a family income of up to one and
a half times the minimum wage.

PNAES is rooted in the concept of the right to education as defined by the 1988 Federal
Constitution, international agreements (such as the International Covenant on Economic, Social
and Cultural Rights), the Law of Guidelines and Bases for National Education (Law No. 9,394 of
1996), and the National Education Plan (PNE) (Law No. 10,172 of 2001).

Article 214 of the 1988 Constitution mandates the establishment of the National Education
Plan (PNE), to be developed by the federal government in collaboration with the states, the
Federal District, and municipalities. This plan is intended to promote, among other objectives,
the improvement of educational quality and the reduction of social inequality in terms of
access to and retention in education. The PNE outlines guidelines to coordinate and develop
all levels of education and to integrate government actions (Costa, 2019, p. 9). Furthermore,
Article 206, Section |, of the Constitution establishes equal conditions for access and retention
as one of the guiding principles of Brazilian education.
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PNAES's objectives emphasize the democratization of conditions for student retention, aiming
to reduce the impact of social inequalities and to promote social inclusion through education.
As a response to the structural inequalities that shape Brazilian society, student assistance
policies are intended to mitigate the effects of exclusion historically experienced by certain
groups along the university path. The target audience of these policies includes low-income
students, those from public schools, Black, brown (mixed-race), Indigenous students, and
people with disabilities, as defined by Law No. 13,409/2016, and included under the Quota
Law. However, as we will see later, the funding allocated to student assistance policies has
so far been insufficient to meet even the demands of the population covered by the Quota
Law. Moreover, this restricted view of student assistance as being aimed solely at the most
vulnerable students is being contested by the social actors involved in shaping these policies.

It is essential to begin with the recognition of inequality as a structural factor driving the
demand for student assistance. Acknowledging the responsibility of the state in addressing
the barriers faced by socially and economically marginalized groups in remaining in higher
education is the result of a historical process. This process also reveals the different roles
envisioned for Brazilian higher education in the country’s development projects over time.
Access to and retention in higher education, therefore, are social achievements—outcomes
of collective struggles throughout the history of education in Brazil. Likewise, the inclusion
of student assistance policies in the federal budget—and the very conditions for their
implementation—are products of this same historical construction. Without such budgetary
allocation, these policies simply cannot materialize.

HISTORY OF BRAZILIAN UNIVERSITY STUDENT ASSISTANCE

The history of Brazilian universities and the student movement in pursuit of student
assistance.

According to Barreto and Filgueiras (2007, p. 1780), the term university in Brazil only began
to be used to describe organized groups of higher education institutions in the 20th century,
although similar experiences had occurred earlier. It is important to note, however, that
access to higher education has historically been limited to the privileged socioeconomic
strata since colonial times. Demands for more inclusive higher education—although often
fragmented throughout Brazilian history—are closely tied to the emergence of the National
Student Union (UNE) in 1937.

A key milestone preceding the creation of UNE, and essential to the demands for a higher
education model that would challenge the elite-based pact prevalent in Latin America, was
the Cérdoba Reform. This movement began in Argentina in 1918 (not 1928), led by university
students advocating for greater university autonomy, free and critical education, and increased
student participation in academic governance. The students criticized the authoritarianism of
professors and the lack of academic freedom (Azevedo; Braggio; Catani, 2018, p. 39).

The central demand of the movement was the establishment of the principle of the “free
university,” which emphasized institutional autonomy from both the State and the Church
(Azevedo; Braggio; Catani, 2018, p. 42).

As Menon (2021, p. 20) points out, the Cérdoba rebellion marked a turning point in the
development of the modern Latin American university. In the wake of the Argentine
protests, broader calls for autonomy, modernization, and democratization of higher
education institutions spread across the continent, aiming to dismantle lingering legacies
of colonial structures. Menon summarizes the core proposals of the movement as follows:
1. Student participation in university governance; 2. Free participation in classes, a defined
academic schedule, and an independent faculty; 3. Transparency in university meetings
and administrative proceedings; 4. Expansion of the university's reach and dissemination of
university culture; 5. Social assistance for students; 6. University autonomy; 7. Universities
open to the broader public.

Although student welfare was not one of the central demands of the Cérdoba movement,
its call for social assistance for students and for a university open to the public indirectly
contributed to the emergence of discussions on the need for student support and assistance
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policies. Over time, the struggle for student welfare became a significant issue across many
Latin American universities.

According to Menon (2021, p. 22), the influence of the Cérdoba movement in Brazil was clearly
reflected in the development of the political platform of the National Student Union (UNE).

Poerner (2004, p. 119) notes that the creation of UNE was driven by an increasing awareness of
the need for a permanent, nationwide organization to represent student political engagement.
In his view, UNE represents, without a doubt, the most important milestone in the history of
student participation in Brazil. Prior to August 1937, student organizations were characterized
by their transience, emerging only in response to specific and limited issues and dissolving
once those issues had been resolved.

The founding of the National Student Union (UNE) on August 11, 1937, was preceded by the
First Congress of Working-Student Youth, organized by the Communist Youth, the youth wing
of the Brazilian Communist Party. Throughout the organization'’s history, progressive socialist,
communist, and Catholic groups played a prominent role (Poerner, 2004, p. 121).

One of the key moments in UNE's early advocacy for student welfare policies was the set of
theses debated at the Second National Student Congress in 1938—Ilater known as the Second
UNE Congress. At a time when the social composition of higher education students was far
from proletarian, discussions emerged around the need for the organization to engage with the
social issues present within the university setting. This concern is evident in the theses debated
at the congress, particularly those that addressed, directly or indirectly, student retention:

1. Cultural Situation: a) function of the university; b) university advising; c) professional
and technical training and guidance; d) scholarships and university exchange trips;
e) intellectual cooperation of students - national and international - and the influence
of cultural and artistic exchange on the unity of university thought; f) libraries;
g) formation of a student theater; h) diffusion of culture - problem of books and
publications; i) rural education; j) problem of free education;

2. Economic Situation: a) problem of fees and enrollment; b) state subsidies;
c) housing problems - university towns; d) student houses and boarding houses;
e) food problems; f) employment bureau; g) paid internships; h) rationalization of
intellectual work; i) medical, dental, and legal assistance;

3. Health: a) school hygiene; b) physical education; c) summer camps;

4. Female Student: a) female student facing the problem of work and professional
organizations; b) female student facing the problem of home; c) female associations
as members of study and defense of interests peculiar to women;

5. University Sports: a) advertising; b) sports as a means of university exchange; c) definition
of the university athlete; d) Brazilian university games;

6. National Union of Students. (Poerner, 2004, p. 79) (our emphasis).

These historical demands remain highly relevant, as they clearly resonate with contemporary
discussions on universal access to higher education.

However, it is also worth noting that the theses fail to address racial issues. When discussing
an elitist educational structure—one that reflects the country’s broader social inequalities—it
is essential to highlight that such inequalities in Brazil are inseparable from the reproduction
of racism. As Pesso (2024, p. 10) points out, Black people have always been part of university
life—though far less as students, and far more as the labor force, whether free or enslaved.
The functioning of these educational institutions has historically relied on the presence of
Black people, despite their systemic exclusion from student and faculty roles.

In 1961, the National Seminar on University Reform, held in Salvador, resulted in the
Declaration of Bahia, which advocated for the creation of courses accessible to all within
universities. The document expanded understandings of the role of universities in Brazil and
underscored the necessity of a broader Brazilian revolution. Itincluded demands such as the
“socialization of the fundamental sectors of the economy,” the “overcoming of proletarian
alienation,” the “effective participation of workers in government agencies essential to our
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development,” and the “creation of conditions by the government for the full development
of proletarian organizations”.

That same year, the Law of Guidelines and Bases of National Education (LDB) was enacted,
introducing mandatory social, medical, dental, and nursing services for students, as well as
the provision of scholarships and financial aid. The LDB established student assistance as
an equal right for all and was strongly influenced by the debates and resolutions of the 2nd
National Seminar on University Reform (Kowalski, 2012, p. 89).

Held in March 1962 in Curitiba, the 2nd National Seminar on University Reform resulted in
the drafting of the Parana Charter (UNE Notebook No. 2, 1962). The charter envisioned an
anti-dogmatic university model that would function both as a revolutionary front and as an
expression of the people—immune to economic, ideological, political, and social discrimination.
It called for the prohibition of state subsidies for private education and placed particular
emphasis on student participation in university governance, proposing a guaranteed one-
third representation. This level of student participation in collegiate bodies was considered
a fundamental condition for the University Reform to be approved (Poerner, 2004, p. 179).

As Poerner (2004, p. 175) states, the university model challenged by the UNE and other student
organizations was considered, at the time, oligarchic and classist. This educational system
prioritized market forces above all else, and these forces largely guided the educational reforms
implemented by most military governments. As a result, higher education in the 1960s was
highly selective and primarily served the interests of the ruling class.

According to Cunha (2014, p. 362), during the military regime, the production system was
reorganized within a broader process of capital accumulation, in which education became
subordinated to a capitalist developmentalist ideology. While education was presented as a
pathway to improved employment opportunities for the poor, in practice, the state managed
educational policy to serve the interests of the dominant classes.

Cunha (2014, p. 362) further notes that political alignments and economic interests shared by
military governments and private higher education leaders led the Federal Council of Education
(CFE) to adopt an increasingly privatizing agenda. Although higher education reform formally
favored the university model as the preferred organizational structure, the CFE worked to
accelerate the expansion of private institutions—many of which operated in isolation—in
contradiction to newly enacted legislation. The National Congress, closed during the most
repressive period of the dictatorship, was sidelined during this wave of atomization promoted
by privatization groups. Despite lacking the legal status of formal legislation, many of the CFE's
resolutions had a substantial impact on capital accumulation and were implemented in line
with the demands of interested sectors.

With the redemocratization of higher education, the right to education was enshrined as a
social right in Article 6 of the 1988 Federal Constitution. It is therefore essential to examine
to what extent the Constitution incorporated the principles outlined in the UNE's University
Reform proposals—particularly the Declaration of Bahia and the Parana Charter—with special
attention to the issue of student assistance (Unido Nacional dos Estudantes, 1961, 1962).

A major innovation of the 1988 Constitution was the broadening of the principle of free
education. Previously limited to the period of compulsory schooling, Article 206, IV, now
establishes that education provided by official institutions funded by public resources must
be free at all levels, including higher education. Public institutions may not charge students
any fees whatsoever—not even enrollment fees—according to Binding Precedent No. 12 of
the Federal Supreme Court (Brasil, 2008).

! The theses of the Bahia Declaration can be summarized as follows: 1) the struggle for the democratization of
education, ensuring access for all at every level; 2) opening the university to the people through the creation
of courses accessible to everyone—for example, literacy courses, training for union leaders (in law schools),
and for construction foremen (in engineering schools); and 3) guiding university students toward political
activism in defense of workers' rights. This also involved adopting the institute system and improving teacher
training, university administration (through a proportional representation criterion granting students 40%
participation and alumni and professionals 20%), and, finally, addressing the socioeconomic problems of
students by implementing an assistance policy that offers opportunities for paid work within the university or
in each student's professional field, and facilitates the organization of cooperatives for books and technical
materials by the students (Poerner, 2004, p. 85).
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Article 207 of the Constitution grants universities autonomy in academic, administrative,
financial, and asset management matters. It also establishes the principle of the inseparability
of teaching, research, and outreach—demands that had already been voiced by the UNE during
the University Reform debates. It is important to stress that this autonomy is immediately
applicable and fully effective, requiring no additional regulation by infra-constitutional laws
to be enforced (Ferraz, 1998, p. 5).

University autonomy is defined by the institution’s ability to self-govern, grounded in higher-
level legal norms and exercised through exclusive internal regulations. Initially, this autonomy
was regulated by Articles 53 and 54 of the Law of Guidelines and Bases of Education (LDB).
However, Decree No. 1,916/1996 currently stands as an obstacle to its full implementation.?

Article 213 of the Federal Constitution determines that public funds must be primarily directed
to public education institutions, with exceptions granted only to community, religious, or
philanthropic schools that meet specific legal criteria. This provision reflects a key proposal
of the UNE's 1962 University Reform Charter, which advocated for a ban on state subsidies
to private institutions. However, as will be discussed later, the existence of programs such as
FIES and ProUni (Brasil, 2001, 2005) contradicts the constitutional principle that public funding
should be primarily allocated to public institutions (Brasil, 2001, 2005).

The organization of education systems is addressed in Article 211 of the 1988 Federal
Constitution, while financing is covered under Article 212. Specifically with regard to higher
education—particularly within federal public institutions—responsibility for both structuring and
financing lies with the Union. The federal government exercises regulatory, redistributive, and
supplementary functions in relation to states and municipalities, coordinating national education
policy and the allocation of additional resources. These responsibilities are explicitly provided
for in Article 9 of the Law of Guidelines and Bases of Education (LDB) (Brasil, 2018, p. 144).

Nevertheless, the anti-dogmatic university model proposed in the UNE's University Reform—
conceived as both a revolutionary front and a genuine expression of the people, and
therefore immune to economic, ideological, political, and social discrimination—was not fully
incorporated into the constitutional text (Unido Nacional dos Estudantes, 1962).

As Cezne (2006, p. 127) emphasizes, education is an essential public function and cannot be
treated merely as a strategic policy of the State. The State holds a central role in both regulating
and directly providing educational services. Although education is not an exclusively state-
run service, it is a matter of public interest, whose primary aim is to ensure the realization of
social rights. The State may not relinquish its responsibilities simply because it is not the sole
provider. On the contrary, it must assume full responsibility for regulating these activities,
including those it carries out itself, even if it does not exercise exclusive control over them.

In this context, the following chapters will examine the evolution of student assistance policies
within Brazil's Federal Higher Education Institutions (IFES) after the enactment of the 1988
Constitution, with a focus on financial law. This includes analysis of the decree regulating
the National Student Assistance Program (PNAES) and the economic context in which it was
established.

AUSTERITY, FUNDAMENTAL RIGHTS, AND STUDENT ASSISTANCE

The Right to Higher Education and Fundamental Rights in the 1988 Federal Constitution

In Brazil, fundamental rights refer to a set of guarantees and freedoms established by
the Federal Constitution, considered essential for the full exercise of citizenship and the
preservation of human dignity.

A fundamental right is defined as a right enshrined in the constitutional order and, as such,
can be judicially enforced. This definition is grounded in a formal criterion, which is intrinsically
linked to material and structural criteria (Alexy, 1997, p. 65).

2 Art. 1 The Rector and Vice-Rector of a university maintained by the Union, regardless of its form of organization,
shall be appointed by the President of the Republic, chosen from among those nominated in triple lists prepared
by the highest collegiate body of the institution, or by another collegiate body that includes it, specifically
established for this purpose (Brasil, 1996).
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Fundamental social rights are provided for in Articles 6 through 11 of the 1988 Federal
Constitution. They represent the State's commitment to promoting public policies and actions
aimed at reducing social inequalities, ensuring minimum living conditions for the population,
and redressing the historical process of social exclusion that has marked the formation of
the Brazilian State (Brasil, 1988).

These rights, however, are not merely formal guarantees—they constitute concrete demands
that must be implemented by the State through effective public policies. The struggle to realize
fundamental social rights has been a persistent effort led by various social movements and
civil society organizations in Brazil (Salvador; Paiva; Neves, 2017, p. 9).

The right to education is broadly provided for in Article 6 of the 1988 Constitution, which
addresses social rights. More specific provisions appear in Chapter Il - Education, Culture,
and Sports, Section |, beginning with Article 205. As established in Article 6, social rights
include education, health, work, housing, leisure, security, social security, the protection of
motherhood and childhood, and assistance for the destitute, in accordance with constitutional
provisions (Brasil, 1988).

The Constitution establishes that elementary education is compulsory and free in Brazil. As for
secondary education, its “progressive universalization” was introduced through Constitutional
Amendment No. 14 of 1996, which modified the original text. Higher education, however, is not
specifically mentioned in this article, reflecting a different approach compared to elementary
and secondary education (Cezne, 2006, p. 119).

Theright to elementary education as a duty of the State is expressly recognized as a subjective
public right. In contrast, secondary education was not formalized as such, since the goal at
the time was to gradually incorporate this level into the scope of compulsory education. Its
universalization was established as a goal, not a right. Higher education, moreover, being
non-compulsory, is even further removed from the perspective of universalization expressed
in Article 208, V, of the Federal Constitution, which establishes “access to the highest levels
of education, research, and artistic creation, according to each individual's ability.” This
formulation is grounded in a merit-based logic (Cezne, 2006, p. 120).

Fundamental rights, in turn, can be broadly divided into two categories: defense rights and
benefit rights. In this regard, Alexy (1997, p. 188) classifies them according to their purpose:
defense rights correspond to negative claims (i.e., requiring the State to abstain from
interference), while benefit rights require positive actions by a duty bearer (typically the State).

Alexy further classifies benefit rights using three analytical criteria: whether the norm
objectively grants a subjective right or merely imposes a duty on the State; whether the norm
is binding or non-binding; and whether the right or duty is definitive or prima facie (thus
requiring balancing during interpretation). He highlights the importance of such distinctions
for ensuring that fundamental social rights are implemented effectively, in accordance with
the concrete conditions at hand.

According to Cezne (2006, p. 129), the right to education qualifies as a right to benefits in the
strict sense, whose binding nature varies depending on the level of education—elementary,
secondary, or higher. In the case of elementary education, the Constitution includes strong
guarantees and enforcement mechanisms, such as its explicit recognition as a subjective
public right, which gives it greater normative strength.

In contrast, for secondary and higher education, constitutional protection is more limited, and
the normative force must be assessed on a case-by-case basis. For instance, access to higher
education is not guaranteed abstractly; the Constitution merely affirms that entry should be
based on intellectual merit. Moreover, while free tuition is guaranteed in public institutions,
there is no constitutional mandate to expand these institutions or to provide scholarships
for low-income students (Cezne, 2006, p. 130).

Therefore, while the right to higher education can be considered a fundamental right under
the Federal Constitution, its protection remains fragile. Its actual effectiveness depends
on the development of legal instruments and their practical enforcement through judicial
interpretation (Cezne, 2006, p. 130). Importantly, the extent of this protection remains open to
debate, given that the constitutional framework is designed to be open and flexible, receptive
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to new content and developments, integrated with the broader constitutional order, and
influenced by evolving societal and global contexts.?

The theory of the financial constitution as the foundation for the study of financial law in
the context of neoliberalism

The formula, then, is to transform social rights into profitable commodities. Under the
argument that peripheral countries must pursue budgetary balance at the expense of public
policies that ensure fundamental rights, the fallacy is reinforced that—even with Brazil's debt
being denominated in sovereign currency—we are facing the imminent “bankruptcy” of the
State.*

This includes, on the part of financial capital, the need to impose deflation on the supply price
of goods exported by dependent countries and on the income of their workers. This is achieved
through a brutal increase in social inequalities, fiscal austerity packages, the inclusion of small
producers in the total value-added calculation during the production process (which generates
low bargaining power in relation to monopoly groups), and the continuation of the colonial
process of forced displacement of small producers—with peasants and small producers being
pushed into the tertiary sector under conditions of underemployment (Furno, 2022, p. 131).

Therefore, insofar as the State ensures the continuity of financial valorization—preserving
its ability to discipline labor and boost asset flows in financial markets, for instance, through
debt issuance—it also privatizes sectors and services and relinquishes social responsibilities
historically secured by the population, such as those established by the constitutional process,
which guaranteed a series of fundamental rights that are now being relativized through the
expansion of private ownership.

Thus, the imperative of analyzing the public budget in light of the theory of the Financial
Constitution becomes clear. According to Heleno Taveira Torres (2014, p. 35), financial law is
responsible for ensuring the maintenance and continuity of the State, as well as the fulfillment
of all constitutional objectives—for both present and future generations. From the separation
of powers to the implementation of social rights—including federalism, inequality reduction
programs, infrastructure investments, and environmental protection—all these actions
depend on public revenues, policies and programs, budgetary authorizations, expenditures,
and rigorous controls. Financial law seeks to expand the jurisdiction of public spending and
ensure its proper oversight.

The theory of the Financial Constitution is based on the principle that financial power must be
subject to the Constitution and its limits. According to this conception, the financial activity of
the Public Treasury is grounded in and controlled by the principles of the Financial Constitution.
The Constitution includes the State’s financial activity among its objectives, emphasizing the
creation of national wealth, asset management, and the control of public accounts. These

3 Confirming this idea, Sarlet states: Having raised these preliminary questions, it is possible to conclude from
the outset that, if the existence of a system of fundamental rights is recognized, it will necessarily be—not
strictly speaking—a logical-deductive system (autonomous and self-sufficient), but rather an open and flexible
system, receptive to new content and developments, integrated with the rest of the constitutional order, and
subject to influences from the external environment. This understanding is consistent, on the other hand, with
the conception—now dominant in doctrine—that the Constitution itself constitutes, as the fundamental legal
statute (in both material and formal senses) of the community, and insofar as the liberal-bourgeois doctrine of
rigid separation between State and society is overcome, an open system of rules and principles. This is a matter
we will not explore in depth here and is therefore presented as a theoretical assumption for the purposes of
our study (Sarlet, 2018, p. 73).

On this topic, Furno argues that imperialism deepens the dependence of the periphery through a specific
arrangement of neoliberal macroeconomic policy, fundamentally linked to the use of fiscal policy as a tool
to drive growth and income distribution, under the pretext of reducing the size and role of the State in its
business functions. Economic terrorism—often mobilized in situations of high public debt, as in Brazil in
2022—is accompanied by prescriptions for austerity measures aimed at restoring budgetary balance and
cutting expenditures. This, without a doubt, is entirely fallacious. The most recent market threats regarding
public debt solvency and the risk of state bankruptcy do not withstand serious analysis, given that, unlike in
the 1980s, Brazilian debt is denominated in sovereign currency.Since there is no risk of state “collapse” and
external crises—considering that Brazil is a net creditor in foreign currency—we can understand that fiscal
discipline functions as a blackmail mechanism disguised as the need for budgetary balance. In reality, it is
based on the premise that the more the state underinvests in universal services such as health, education, and
social welfare, the more opportunities arise, both materially and subjectively, for private capital—especially
imperialist capital—to appropriate spaces that were previously monopolized by the state (Furno, 2022, p. 134).
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objectives are pursued independently, with a focus on efficiency, ensuring the fulfillment of
the various constitutional powers and values (Torres, 2014, p. 61).

The Financial Constitution is the material part of the Constitution that governs the financial
activity of the Social and Democratic State of Law. It goes beyond the typical rules of budget,
expenditures, or public revenues and encompasses its entirety, including powers, public
services, public policies, and guarantees of social rights. Its first premise is the prevalence of
the principle of the Democratic State of Law, which seeks greater participation, formal and
material guarantees, and the effectiveness of rights.

The second premise is the constitutional purposes, which define the objectives of the Financial
Constitution. The Democratic State of Law, therefore, must promote the security of rights
and seek to eliminate social inequalities through public policies and effective measures. The
Financial Constitution must ensure and implement social rights, economic intervention, and
welfare protection, in accordance with the organization of the State defined in the Constitution
(Torres, 2014, p. 72).

In times of crisis, State action becomes essential to restore balance and stability in the most
affected sectors. This tests the adaptive capacity of the economy and the State, refuting the
theories of a minimal state and mandatory balanced finances.®

The liberal myth of a balanced budget is an economic criterion frequently cited as a means of
controlling the public budget, reducing the amount allocated to the implementation of social
rights based on a logic of austerity. According to the author, this principle should no longer be
applicable to contemporary budgetary law. This is because the choice made by the constituent
to exclude a balanced budget and establish a democratic state governed by the rule of law,
with guarantees of intervention to achieve the State’s constitutional objectives, demonstrates
a preference for substance over form in the control of public accounts.

The material scope of control was expanded, including “economy,” to achieve these State
goals with the quality of control (Torres, 2014, p. 383).

The State is seen as an organization dedicated to meeting collective needs and achieving the
“common good"” or “common interest,” following the values and principles established in the
Economic, Political-Federative, Social, and Financial Constitutions. The State is responsible for
achieving the ends defined by the Constitution, promoting collective well-being. The State’s
financial activity, therefore, is essential to achieving this objective and cannot be considered
merely instrumental, but rather as a means of enforcing fundamental rights and duties,
distributing burdens and benefits in accordance with constitutional principles and continually
seeking economic balance (Torres, 2014, p. 61).

Financial activity is a social, political, economic, and technical-legal fact. There is a mistaken
notion of “instrumentality” in the State’s financial activity, which suggests a necessary order
between obtaining revenue and incurring public expenditures. However, this is a fallacy,
considering that public spending is not an antecedent that determines the amount of resources
to be obtained, nor is it necessary for spending to keep pace with revenue growth. This
dependence between revenue and expenditure is not confirmed in the reality of contemporary
public finances, according to Torres (2014, p. 51).

The classical, liberal notion of budgeting seeks a balance between public revenues and
expenditures, avoiding deficits or surpluses in public accounts. Although there is no explicit
principle of “budgetary balance” in the Brazilian Constitution, this does not mean that the
Constitution permits irresponsible administrative policies that harm public finances. The
Constitution establishes several mechanisms for controlling and holding public officials
accountable to prevent deficit-causing practices. While not a typical constitutional principle,

5 According to Torres: The financial activity of the State has never been neutral, neither here nor elsewhere.
Any significant public expenditure, as well as the creation or increase of taxes, constitutes a direct or indirect
intervention in a nation’s macro- and microeconomy, altering the volume of total income or its distribution.
Tax neutrality is a chimera. The mere institution or collection of any tax inherently produces effects within the
economic order. The phenomena of percussion, economic repercussion, economic incidence, and diffusion—
thoroughly analyzed by Paul Hugon in his work The Tax—demonstrate these impacts. Consequently, liberal
theories advocating for the elimination (neutrality) or minimization of State involvement in the economy,
including the doctrine extolling the much-vaunted “budgetary balance,” have gradually faded, as if the Welfare
State were determined by economic forces rather than by the Constitution (Torres, 2014, p. 197).
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budgetary balance is a desired goal in several rules of the Fiscal Responsibility Law (Torres,
2014, p. 385).

The ideal objective, then, would be to seek budgetary stability along with the quality and
efficiency of public spending. However, when a conflict arises between achieving the
constitutional purposes of the State, the Financial Constitution of the Democratic State of Law
must prevail. Its principles and values are to be implemented over time—not confined to a
single annual fiscal year—but aligned with long-term strategic macro-planning. The goal is to
implement continuous, structural programs that help better align public spending priorities
with economic development, while ensuring concrete and inclusive social development
(Torres, 2014, p. 385).

Although the Brazilian Constitution does not contain an explicit “principle” of budgetary
balance, this does not permit practices that lead to inefficient management, excessive debt,
or other harmful outcomes. The formation of public debt is allowed, but within strict limits.
Fiscal incentives may also be granted, but must be based on well-defined criteria and sources
of revenue to support them. According to the author, the Fiscal Responsibility Law fulfills a
constitutional role by promoting budgetary stability—not through arigid obligation of balance,
but by ensuring the fulfillment of the State's constitutional objectives (Torres, 2014, p. 385).

This view is also supported by Ricardo Lobo Torres (2018, p. 124), who argues that the principle
of budgetary balance, even when inscribed in the constitutional text, is merely formal, open-
ended, and non-binding. It will be respected by the legislature if and when the economic
situation allows, but it is not subject to judicial enforcement. The Constitution cannot impose
mandatory budgetary balance, as it depends on unpredictable economic circumstances
influenced by numerous variables.®

Torres further contends that the fundamental principle of budgeting is income redistribution—
an aspect of distributive justice that influences both revenue and expenditure. Distributive
justice operates through taxation, based on individuals’ ability to pay, and through the
allocation of public goods and services to those in need. In the context of the budget, this
justice is achieved via the principle of income redistribution. This principle seeks, in a general
and impersonal manner, to reallocate resources from those who have more to those who have
less. In a Democratic and Social State, the public budget is the primary mechanism for income
redistribution, even before other instruments like wages and prices (Torres, 2018, p. 99).

Imperialism thus acts to deepen the dependence of the periphery on capitalism through a
specific arrangement of neoliberal macroeconomic policy, essentially tied to the operation of
fiscal policy as an element that drives growth and income distribution. This occurs under the
argument that reducing the size and role of the State in its business functions would lead to
budgetary balance. Within this arrangement, the constitutional guarantees of fundamental and
social rights are the first to suffer budget cuts, and public policies are gradually undermined
(Furno, 2022, p. 130).

In this regard, the theory of the Financial Constitution seeks to establish the constitutional
unity of the State’s financial activity. This means ensuring the provision of resources for public
policies, the acquisition of those resources in accordance with constitutional principles, and
the legitimate and permanent control of public assets. Such unity is only possible when there
is political will to enforce these constitutional mandates (Torres, 2018, p. 100).

We will now examine how this debate takes shape by analyzing the implementation trajectory
of the PNAES, in light of its objectives, goals, and the broader Brazilian budgetary structure.

& Nevertheless, the Federal Constitution opted for the principle of economic equilibrium, subject to feasibility.
This principle is a classic one in public finance. Keynesian economic theory began recommending deficit budgets
during recessions to enable full employment and achieve overall economic balance. However, with the recent
financial crises and excessive national indebtedness, jurists and economists have returned to advocating
economic equilibrium, public deficit control, spending restraint, and limited borrowing. The Federal Constitution
undoubtedly embraced the need for economic equilibrium to be pursued through ordinary legislation; however,
it did not intend to grant it binding force, as it allowed indebtedness, albeit within limits (Torres, 2018, p. 124).
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PNAES AND PUBLIC BUDGET: OPERATION AND PATHWAYS

The PNAES situated within the public education budget

Starting in the 1990s, higher education in Brazil underwent a process of expansion. Access to
higher education is constitutionally defined as merit-based and not universal. This, combined
with the disparity in investment between private and public primary and secondary education,
as well as multiple inequalities tied to forms of oppression affecting parts of the population,
makes higher education elitist (Vieira; Carvalho, 2019, p. 3). The need to expand federal public
higher education and student assistance was included in the 2001-2010 National Education
Plan. However, since then, student assistance has been regulated in a legally fragile manner,
through decrees and ordinances (Palavezzini; Alves, 2019, p. 7).

The National Student Assistance Program (PNAES) is a regulatory framework that allocates
resources to public universities thatimplement actions aligned with its guidelines. Furthermore,
it places on Federal Higher Education Institutions (IFES) the obligation to develop initiatives
within the scope of student assistance, as evidenced by the following:

PNAES is the provisional culmination of a long process of institutionalizing student
assistance in Brazil (Silva et al., 2020, apud Silva; Marques, 2023, p. 7). This legal
framework, designed to promote student assistance, recognizes social inequality as
a fundamental issue, explicitly naming it in its objectives. It aims to “democratize the
conditions for student retention, highlighting social and regional inequalities as the
culprits of impediments,” functioning as a “counter-trend action, correcting the unequal
distribution of opportunities” (Silva, 2019, apud Silva; Marques, 2023, p. 7). For this
reason, the program is considered a manifestation of what is commonly referred to as a
social protection policy—that s, a social policy that guarantees rights to all, mitigating or
preventing the emergence of social inequalities. (Fagnani, 2005; Lavinas, 2006; Sposati,
2009; Pereira, 2016; Sojo, 2017, p. 18, apud Silva; Marques, 2022, p. 7).

The Program, in accordance with Article 4 (sole paragraph) and Article 5 of Decree No. 7,234 of
July 19, 2010, which regulates it, adopts two simultaneous approaches: universal and targeted.
The universal approach seeks to assist all students affected by unequal opportunities or low
academic performance, while the targeted approach is directed at students at risk of dropping
out or being retained due to financial hardship or due to specific characteristics related to
their school background or family income (Silva, 2021, p. 17).

However, Article 8 imposes a duty on institutions to balance the number of students served
with the available budget. This measure is considered fiscally responsible in a context
of limited resources. However, from the perspective of the right to education and the
objectives of the National Student Assistance Program (PNAES), this requirement places
university administrations in the position of having to select only those students from
the target audience—those who are socially and regionally excluded, have insufficient
academic performance, or are at risk of dropping out or being retained—that the budget can
accommodate (Silva, 2021, p. 18).

The expansion of the federal higher education network began in 2003 with the creation of new
federal university campuses in Brazil's interior. By 2014, the number of federal universities
had grown from 45 to 63, with 321 campuses—a significant increase compared to 2003. The
number of in-person undergraduate programs also rose substantially, from 2,047 in 2002 to
4,867 in 2014. Enrollment in in-person undergraduate programs more than doubled over
the same period. However, to ensure both the expansion and democratization of higher
education, it was essential to secure adequate funding and budgetary support. Until 2007,
student assistance initiatives were carried out independently by each university, without
specific national regulations or dedicated funding—administrators had to use each institution’s
general budget to implement these initiatives (Palavezzini; Alves, 2019, p. 5).

Beginning in 2004, the federal government started allocating specific resources for student
assistance, representing a significant shift, as such funding had previously been generated
primarily by the institutions themselves and was typically lower than the amounts provided
later by the federal government. The first formal regulation of student assistance came with
Normative Ordinance No. 39 of December 12, 2007, with financial implementation beginning
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in 2008 under the Brazil University Program, through the “Assistance to Undergraduate
Students” initiative.

In addition to PNAES, resources from this budget line also fund other programs, such
as Promisaes (Milton Santos Higher Education Access Program) and the Incluir Program
(Accessibility Policy in Federal Higher Education Institutions), created in 2005. The distribution
of resources among the three programs is determined by each institution (Palavezzini; Alves,
2019, p. 6).

Only in 2010 was the PNAES regulated by Decree No. 7,234 of July 19, 2010, with an emphasis
on studentretention and improving the academic performance of beneficiaries by addressing
socioeconomic challenges. The expansion of the federal network and of student assistance
also introduced new admission mechanisms, thereby changing the student profile within
federal public higher education in Brazil (Palavezzini; Alves, 2019, p. 6).

The National Student Assistance Program (PNAES) does not have an effective budget guarantee
for its actions, as its normative acts do not establish specific budgetary allocations. There is no
fixed portion of the public budget reserved for the program, which limits its implementation
and its purpose of supporting student retention (Palavezzini; Alves, 2019, p. 7). For this
reason, one of the demands of the education movement is for PNAES to be regulated by law
and formally established as state policy (Associagao Nacional dos Dirigentes das Institui¢des
Federais de Ensino Superior, 2018).

The program offers a relative funding guarantee through direct financial transfers to Federal
Higher Education Institutions (IFES), under a specific heading that restricts the use of funds to
pre-established actions, preventing their reallocation to other areas. However, the absence
of regulation by federal law and the lack of a defined funding framework create uncertainty
and hinder the planning and execution of 